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After hearing the pleading and considering the papers:

Whereas the facts of the case are summed up in that the Plaintiff had filed the case in a statement registered with the registration office and notified to the Defendant and in which it concluded a judgment in summary manner to assign a marine engineering expert to examine the oil exploration rigs: “Tthule Power”, “Thule Energy” and “Thule Force” to establish the percentage of completion of works made in them by the Defendant and to establish whether they were according to commonly known technical principles or not. In addition, it requested that the expert to determine the damages that the rigs had suffered because of the maintenance process in the crack that was carried out by the Defendant; to establish the value of damages and whether the Defendant had executed its contractual duties or not and to establish whether it had been delayed in the execution thereof or not and the damages suffered by the Plaintiff because of the same. It also requested the issue of a judgment ordering the Defendant to pay the charges and expenses of the case and attorneys fees.

It based its case on that it awarded the Defendant a contract for the design, equipping, construction and operation of oil exploration rigs: “Thule Power”, “Thule Energy” and “Thule Force” provided that delivery should be made on 1.7.2007. The also agreed on a delay penalty at the rate of AED 150 Thousand per day because the Plaintiff is committed with oil exploration companies in the area. However, the Defendant did not fulfill its obligation and hence the Plaintiff filed this case seeking a judgment in favor of its requests. In support for the same, the Plaintiff submitted copies of the license of the Defendant and three contracts made between the parties of the case, a loan agreement and a lease agreement with Arab Oil Company.

Whereas at the session held on 23.10.2007, the court ruled as follows: before settlement of the merits, to delegate one of the experts registered with the Ministry of Justice to carry out the assignment stated in the text of judgment and hence the court refers to him in this concern.

Whereas in execution of this judgment, the expert submitted a report in which he concluded that: 1. The relation between the two parties started by an agreement made on 10.2.2005 after which both parties signed an undertaking contract on which they made a number of amendments by making annexes to the same. Pursuant to the first contract, the Defendant undertook to purchase the drill that sank in the Gulf waters near Al Khafji city and then it was dismantled and transported to the year of the Defendant from its owner at that time being Qatar Insurance Company provided that the Plaintiff shall finance the purchase transaction and also the process of restructuring the rig once more and to increase its size for the sum of USD 61.1 Million.

Pursuant to the second and third contracts, the Defendant undertook to design, equip, construct and operate two drilling rigs each of which value does not exceed USD 120 Million. In addition, in the three contracts, the Plaintiff undertook to pay to the Defendant an advance payment and then pay the value of each invoice prepared by the Defendant on the last day of every Gregorian month and submit the same within ten days as of the date specified for their calculation and approved by the representative of the Plaintiff in the United Arab Emirates and after the Plaintiff deducts the amounts it had paid to the Defendant. The payment shall be made within thirty days as of the date of receipt of the invoice approved by the representative of the Plaintiff;

2. The oil exploration rigs: “Thule Power”, “Thule Energy” and “Thule Force” where examined and it was found that the works executed by the Defendant were in agreement with the known technical principles; 3. The Defendant breached its obligations concerning the completion of the works assigned to it and the delivery dates provided in the agreements and contracts made between the two parties were delayed despite of the availability of large quantity of the materials required for the execution of the works in its yard and warehouses; 4. The damages that the Plaintiff suffered are as follows: 

a. 
The daily realized damage suffered by the Plaintiff is making idle a capital paid in the project that exceed USD Three Hundred Million (About AED One Billion One Hundred Million) and the service charge of this amount with banks that costs 5% by annum that is, AED 55,367,550 equal to AED 151,692 per day; 

b. The Plaintiff suffers a damage represented in the daily and periodical maintenance of the costs consisting of labor wages amounting to about AED 150,000 per day in addition to the costs of spare parts and tools amounting to about AED 10,000; 

c. There is additional damage represented in the fixed costs of the Plaintiff but it did not submit any documents that determine the value of such damage;

d. The Plaintiff suffers the damage represented in the damages and in the rigs and the materials allocated for construction them as a result of non completion which is difficult to be determined on daily basis precisely;

e. The Plaintiff stated that it has contracts to sell the rig Thule Power to the Arabic Oil Company (Aramco – Saudi Arabia) and suffers a penalty for every day of delay but it submitted a copy of the contract leasing the same rig to the Arabic Oil Company showing a name other than that of the Plaintiff which failed to submit anything that connects it with such contract. In addition, it is a lease contract that begins as of the date of the arrival of the rig to the drilling site and there is no specific date or location to start the drilling works using the rig Tola Power. Moreover, there is not clause for liquidated damages on the part of the lessor company in case of delay of arrival of the rig on a certain date and there is no penalty condition in case it failed to execute the contract completely.

During the session held on 6.8.2008, the attorney present for the Plaintiff submitted a memorandum in which he requested the issue of a judgment returning the case to the expert to examine his objections to the same and attached with it documents written in English.

During the session held on 8.10.2008, the court issued a judgment in presence in a summary manner as follows: before settlement of the merits to return the case to the expert who was previously delegated to carry out the assignment ruled in the judgment issued in the hearing of 23.10.2007 with the same task and authorities in the light of the objections made by the Plaintiff to the previous report and what it may make and to determine the damages that were not determined according to the documents presented by the parties of the case otherwise, the same shall be determined according to similar cases and the commercial customs and it reserved the settlement about the expenses of the case.

Whereas in execution of this case, the report submitted a report in which he concluded as follows: The damages stated in the original report shall be determined according to similar cases and the commercial customs according to the fact of the profits missed by the Plaintiff because it did not receive the rigs as follows:

1. The drilling rig Thule Power: the date of completion of works agreed upon as 1.9.2006 but the Defendant did not complete the works on the agreed date and if the Plaintiff was able to take over the drilling rig on this date and was able to operate it in favor of a petroleum company, then the average daily net return for such drill is estimated at AED 200,000 after deducting all costs in terms of operation, maintenance, overheads and otherwise. In case of application of this compensation, there shall be need to apply the need for capital stated in the original report keeping in mind that the Plaintiff would have needed about one month to prepare the rig for lease and to transport it in order to start drilling works, that is as of 1.10.2006.

2. The drilling rig Thule Energy: the date of completion of works agreed upon as 30.11.2007 but the Defendant did not complete the works on the agreed date and if the Plaintiff was able to take over the drilling rig on this date and was able to operate it in favor of a petroleum company, then the average daily net return for such drill is estimated at AED 250,000 after deducting all costs in terms of operation, maintenance, overheads and otherwise keeping in mind that the Plaintiff would have needed about one month to prepare the rig for lease and to transport it in order to start drilling works, that is as of 31.12.2007.

3. The drilling rig Thule Force: the date of completion of works agreed upon as 31.3.2008 but the Defendant did not complete the works on the agreed date and if the Plaintiff was able to take over the drilling rig on this date and was able to operate it in favor of a petroleum company, then the average daily net return for such drill is estimated at AED 250,000 after deducting all costs in terms of operation, maintenance, overheads and otherwise keeping in mind that the Plaintiff would have needed about one month to prepare the rig for lease and to transport it in order to start drilling works, that is as of 30.4.2008.

Whereas during the session held on 6.12.2008, the attorney present for the Plaintiff requested the approval to the report of the expert and the court decided to reserve the case for judgment in today’s session. The Defendant made a request to return the case for pleading where it did not raise anything new that may change the opinion in the judgment and hence this is rejected by the court.

Whereas it is prescribed according to the provision of article 28 of the Civil Procedures Law that for the judicial competency in summary type to consider the case, then it should contain a summary matter as follows:

1. The case should contain a condition of risk that could not be avoided by the procedures of the normal litigation even if the dates of hearings were over short intervals of time and that such risk should be based on a serious matter revealed by what appears in the case and its conditions – and if discussion arises between the parties of the dispute concerning this issue - before the summary judiciary – about the availability of the elements of dispute and risk with the above conditions then the judiciary shall be competent to examine such discussion from what is apparent in the papers in order to determine its competency to consider the dispute – but if it found it is apparent in the papers these two elements or either of them is not available or that the dispute about them is not serious, then it shall rule that it is not competent with the same but if upon the appearance examination it was found that these two elements are available with their conditions, then it shall rule in the case upon the availability of the other elements. 

In addition, if it was apparent in the papers that is not sufficient to cast either sides or that casting any point of view requires an in depth examination other than what is apparent in the papers or the conditions of the case than it shall not be competent to conduct such examination and consequently shall not consider the case.

2. Urgency of which criteria is the true risk threatening the right required to be protected by taking swift procedures that can not wait and could not be achieved by the normal litigation every of the sessions were held over short intervals of time – and such urgency should continue – within this concept – in the case as from the date of filing it until it is finally settled by the second degree court.

3. Not to prejudice the origin of the right – and the origin of right means – which the summary matters judge can not prejudice – the legal reason that determines the rights and obligations of either party towards each other – but this shall not prevent him from taking procedures that are necessary to protect the rights of both parties and reach solutions with which the legal relation shall be stable temporarily. For this purpose the judge may consider the subject matter of the right without not to settle the same – but to examine what is apparent in the papers and documents about what party deserves better the temporary protection.

Whereas article 1/1 of the Federal Law of Evidence provides that the Plaintiff should prove his right and the Defendant should negate the same.

Whereas it is established in judiciary that if the court of merits, within its discretionary authority, thinks that it should accept the expert’s report because it is convinced with its reasons, then it shall not be obliged after that to reply independently on the objections made by the objector to such report as long as it accepted its contents based on its reasons because accepting the same means that it did find in such objections what is worth of being replied more than the contents of the report and in such discretion it has no authority over the court of cassation (Federal Supreme Court, paragraph 3 of Objection No. 257 of Judicial Year 8, Technical Office 41, Session held on 25.2.1990 – page No. 591). In addition the court of merits is not compelled to reply to the objections made by the adversary against the report of the expert appointed in the case as long as it accepted what is contained in such report and in so doing, it has no authority over the court of cassation. (The Federal Supreme Court, Objections Nos. 339 and 369 of the Judicial Year 22, the hearing of 7.1.2004).

Whereas the court is satisfied with the report of the expert appointed in the case and the results based on sound reasons and the right results he concluded which are represented in the following:

The damages mentioned in the original report had been determined according to similar cases and the commercial customs based on the profits that the plaintiff missed because it did not take over the drilling rigs as follows:

1. The drilling rig Thule Power: the date of completion of works agreed upon as 1.9.2006 but the Defendant did not complete the works on the agreed date and if the Plaintiff was able to take over the drilling rig on this date and was able to operate it in favor of a petroleum company, then the average daily net return for such drill is estimated at AED 200,000 after deducting all costs in terms of operation, maintenance, overheads and otherwise. In case of application of this compensation, there shall be need to apply the need for capital stated in the original report keeping in mind that the Plaintiff would have needed about one month to prepare the rig for lease and to transport it in order to start drilling works, that is as of 1.10.2006.

2. The drilling rig Thule Energy: the date of completion of works agreed upon as 30.11.2007 but the Defendant did not complete the works on the agreed date and if the Plaintiff was able to take over the drilling rig on this date and was able to operate it in favor of a petroleum company, then the average daily net return for such drill is estimated at AED 250,000 after deducting all costs in terms of operation, maintenance, overheads and otherwise keeping in mind that the Plaintiff would have needed about one month to prepare the rig for lease and to transport it in order to start drilling works, that is as of 31.12.2007.

3. The drilling rig Thule Force: the date of completion of works agreed upon as 31.3.2008 but the Defendant did not complete the works on the agreed date and if the Plaintiff was able to take over the drilling rig on this date and was able to operate it in favor of a petroleum company, then the average daily net return for such drill is estimated at AED 250,000 after deducting all costs in terms of operation, maintenance, overheads and otherwise keeping in mind that the Plaintiff would have needed about one month to prepare the rig for lease and to transport it in order to start drilling works, that is as of 30.4.2008.

In this concern, the court accepts the results reached by the expert to prove the situation and thence there nothing else in the case to be ruled and hence the court decides that the case if finished.

As for the expenses of the case including the attorneys’ fees, the court order the Defendant to pay them and this was ruled pursuant to the provision of article 133/1, 2 of the Civil Procedures Law.

For These Reasons

The court decided in presence in a manner of summary that: the case if finished and it ordered the Defendant to pay the expenses and AED Three Hundred for attorneys’ fees.

Secretary





Judge
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